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CORPORATE DISCLOSURE STATEMENT 

Appellant Phillip Miles is an individual, and is not a corporation. He offers no 

stock; there are no parent corporations or publicly owned corporations that own 10 

percent or more of stock. 
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INTRODUCTION 

Phillip Miles was fired from his prison commissary job by his supervisor, Julie 

Anton, because he prayed in accordance with his Islamic faith. Unlike with many 

prison civil rights complaints, the Court need not take solely Mr. Miles’ word on this. 

When he filed his complaint, Mr. Miles attached the affidavit of another Indiana 

Department of Corrections (“IDOC”) employee, who corroborated all of his 

allegations. Office Austin Nunn swore that he personally had given Mr. Miles “prior 

permission” to attend prayers, and that he had “warned Anton that she could not fire 

Mr. Miles for wanting to attend his religious service,” 14A (Nunn Affidavit), but that 

despite that warning, Mr. Miles “was terminated from commissary seven days later” 

by Ms. Anton. 15A (Nunn Affidavit). 

The District Court, however, did not adjudicate that claim on the merits. Instead, 

it granted the State summary judgment for purported lack of exhaustion. That 

decision was wrong. First, state policy and internal prison guidance made Mr. Miles’ 

issue “non-grievable,” and thus, the normal grievance process was unavailable. 

Second, Mr. Miles did engage in internal administrative processes specified by IDOC 

policy, as he alleged in his complaint. Because Ms. Anton attempted pretextual 

discipline to justify firing him, Mr. Miles successfully disputed that discipline through 

the appeals process that the prison made available to him, and tried to file an 

informal grievance to which he received no response. And third, despite a clear factual 

dispute over exhaustion, the District Court declined to hold the Pavey hearing that 

this Court requires to determine administrative exhaustion when facts conflict.  
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This Court should reverse and reinstate Mr. Miles’ complaint. If it has any doubt, 

at the very least, it should remand for the District Court to hold a Pavey hearing. 

 

JURISDICTIONAL STATEMENT 

The District Court had subject matter jurisdiction pursuant to 28 U.S.C. § 1331, 

as Mr. Miles’ complaint alleged claims pursuant to 42 U.S.C. § 1983. This Court has 

appellate jurisdiction pursuant to 28 U.S.C. § 1291, as Mr. Miles appeals from a final 

judgment of the United States District Court. The order from which Mr. Miles appeals 

granted summary judgment to Appellee Anton, see 1-3A. Mr. Miles timely filed his 

notice of appeal 29 days later, see Dist. Ct. Doc. 32. The appealed order was both final 

and adjudicated all of Mr. Miles’ claims; no claims or parties remain for disposition 

in the District Court. 

 

ISSUES PRESENTED 

Whether the District Court erred in holding that Mr. Miles had failed to 
exhaust available remedies, when Indiana DOC policy explicitly listed 
his issue as “non-grievable” and he had previously engaged in separate 
administrative process in the prison.  

Proposed answer: Yes 

If the answer on the first issue presented is no, whether the District 
Court erred by failing to hold a Pavey hearing, as required when parties 
dispute facts related to exhaustion of administrative remedies. 

Proposed answer: Yes 
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STATEMENT OF THE CASE 

Statement of Facts 

In July 2019, Julie Anton fired Phillip Miles from his prison commissary job 

because he attended the weekly Friday services—scheduled and held by facility 

staff—for his Islamic faith. 5A (Complaint). Mr. Miles had attended those services 

with permission of Officer Nunn, with whom he had discussed the scheduling while 

interviewing with Nunn for the commissary job. 5A (Complaint), 14A (Nunn 

Affidavit). Officer Nunn hired him knowing he attended those weekly prayers, with 

no indication that his attendance would be an issue. 14A (Nunn Affidavit). And 

because of internal IDOC security procedures regarding prisoner counts, Mr. Miles 

would actually have gotten in trouble if he had ever not attended his prayer services 

on Fridays. 6A (Complaint). Shortly after he started, however, Appellee Anton, his 

supervisor, told Mr. Miles that he could not attend services. 6A (Complaint), 11A 

(Miles Affidavit). When he went anyway, she fired him. Id. In doing so, she justified 

it with pretextual discipline—a bogus report that he had stolen from the kitchen, id., 

and a negative work evaluation after barely two weeks on the job.  

There is no serious dispute about why Appellee Anton terminated him. Officer 

Nunn told Mr. Miles—and the District Court, in an affidavit submitted with Mr. 

Miles’ complaint—that Appellee Anton fired Mr. Miles because of his faith. 14-15A 

(Nunn Affidavit). Officer Nunn attested that he had warned Appellee Anton that she 

could not fire Mr. Miles for attending services, and that she explicitly told him that 

she would give Mr. Miles pretextual discipline to justify it instead. 14A (Nunn 
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Affidavit). She fired Mr. Miles based on exactly such pretext within seven days of that 

conversation with Officer Nunn. 15A (Nunn Affidavit).  

Mr. Miles subsequently engaged in every process available to him to try to address 

this clear violation of policy and law. Because of the pretextual basis for his firing, he 

disputed both the allegation of theft, and the negative work evaluation. 12A (Miles 

Affidavit), see also 15A (Nunn Affidavit). After engaging in the internal process set 

out by IDOC policy, he was exonerated of the theft allegation and had the negative 

work allegation reversed. 6A (Complaint). Numerous superior officers—Lieutenant 

Gillespi, Captain Tribble, and Major Noatzke—agreed that Appellee Anton had 

violated policies. 12A (Miles Affidavit). That reversal meant that he could apply for a 

new, different prison job immediately, instead of waiting three months. 6A 

(Complaint). But he was not allowed to return to the commissary job that he liked 

and wanted despite that reversal, because of Appellee Anton’s actions. 6-7A 

(Complaint).  

Subsequently, Mr. Miles “filed an informal grievance against Julie Anton” with 

the IDOC, but “received no response.” 12A (Miles Affidavit).  

Procedural History 

Mr. Miles filed a pro se complaint on March 18, 2020. Although he sought 

appointed counsel, the Court did not grant his motion. See Dist. Ct. Doc. 7.  The Court 

sua sponte dismissed some claims, but allowed Mr. Miles to proceed against Ms. 

Anton with First Amendment claims based on her prohibiting his exercise of religion 

and retaliating against him for attending services. See Dist. Ct. Doc. 8. After the State 

filed an answer on behalf of Ms. Anton in which it disputed Mr. Miles’ exhaustion, 
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the Court directed summary judgment briefing on the question of exhaustion. See 

Dist. Ct. Doc. 15. Although exhaustion was clearly disputed between Mr. Miles’ 

complaint and the State’s answer, the Court declined to order or hold a Pavey hearing, 

and denied Mr. Miles’ second motion for appointment of counsel. See Dist. Ct. Doc. 

17. 

In his opposition to the State’s summary judgment briefing, Mr. Miles filed an 

opposition in response, a statement of facts, an additional sworn declaration, and a 

brief, all of which disputed the State’s assertion that he had failed to exhaust. See 

generally 16-40A. He also attached a copy of the IDOC grievance policies. See 26A 

(Grievance Policy). First, he described the grievance policy and quoted several 

provisions at length, including §IV(B) that described “matters inappropriate to the 

offender grievance process,” including but not limited to “classification actions or 

decisions, which include loss of a job.” 18A (Summary Judgment Response); 26A 

(Grievance Policy). Second, he explained that because his issue was that Appellee 

Anton had fired him from his prison job in the commissary, he understood the policy 

to make no remedy available to him. 18A (Summary Judgment Response). Third, he 

attested that he had filed in federal court “because there was no administrative 

remedy . . . that Plaintiff Miles could exhaust” to remedy the violation of his rights. 

21A (Statement of Facts Opposing Summary Judgment). In reference to that and 

other disputes, he argued that the “foregoing factual allegation[s] create a genuine 

issue of material fact on the exhaustion issue” that precluded summary judgment. 

25A (Miles Declaration). 
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After briefing underscored several disputes of material fact, the District Court still 

did not hold a Pavey hearing, and granted summary judgment to Appellee Anton, on 

the purported basis that Mr. Miles had not exhausted his administrative remedies as 

required. 1A (Opinion and Order). In a short, two-and-a-half-page order, the District 

Court wrote that Mr. Miles “concedes he didn’t submit any grievances,” 2A (Opinion 

and Order), despite Mr. Miles attesting in the affidavit attached to his complaint that 

he had tried to, 12A (Miles Affidavit). The District Court also held as a matter of law 

that although IDOC policy made any complaint related to his job classification a “non-

grievable issue,” 2A (Opinion and Order), Mr. Miles should have known from the more 

general provision about “actions of individual staff” that he could file a grievance. 3A 

(Opinion and Order). 

Mr. Miles timely filed his notice of appeal. See Dist. Ct. Doc. 32.  

 

SUMMARY OF ARGUMENT 

The District Court wrongfully granted summary judgment to the Government 

based upon lack of exhaustion. First, it erred as a matter of law. Incarcerated people 

like Mr. Miles need only exhaust remedies that are “available,” and IDOC policy made 

impositions of discipline and job classification issues “non-grievable.” This Court has 

repeatedly held that when prisons tell people they cannot raise an issue in a grievance 

process, that process does not provide an available remedy. And Mr. Miles followed 

the separate path laid out in the policy, successfully appealing the discipline imposed 

and the negative work evaluation that provided the pretext for his firing. Second, the 
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District Court erred as a matter of fact. Or, at least, it construed factual disputes 

against Mr. Miles. Regardless of how this Court assess availability of remedies as a 

matter of law, the existing record shows several clear disputes of material facts about 

exhaustion and availability of remedies that preclude summary judgment. Among 

other factual disputes, Mr. Miles attested that he filed an informal grievance and 

received no response, which would constitute exhaustion even if the IDOC policy 

offered an available remedy. 

Separate from its substantive resolution of the exhaustion question, however, the 

District Court erred because it granted summary judgment on that basis without 

even holding a Pavey hearing. When a factual dispute about exhaustion emerges from 

the complaint and summary judgment briefing—including about whether a grievance 

had been filed, how a reasonable prisoner would interpret a policy, or what effect staff 

actions had on that prisoner—the District Court is required to hold such a hearing. 

This Court has not only held that such a hearing is required, but that failing to hold 

one is reversible error.  

This Court should reinstate Mr. Miles’ claim based upon the existing record, but 

if it has any doubts at all about exhaustion it should remand with instructions for the 

District Court to hold a Pavey hearing. 
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STANDARD OF REVIEW 

This Court reviews grants of summary judgment de novo. E.g., FKFJ, Inc. v. Vill. 

of Worth, 11 F.4th 574, 585 (7th Cir. 2021). In assessing the grant of summary 

judgment, the court views all facts in the light most favorable to the non-moving 

party—here, Mr. Miles—and may only grant summary judgment when there is no 

genuine dispute of material fact and the moving party deserves judgment as a matter 

of law. E.g., Dunn v. Menard, Inc., 880 F.3d 899, 905 (7th Cir. 2018).  

When this Court reviews a “grant of summary judgment, it is important to 

remember that exhaustion is an affirmative defense, and consequently the burden of 

proof is on the prison officials.” Kaba v. Stepp, 458 F.3d 678, 680 (7th Cir. 2006). Put 

another way, this Court reviews a grant of summary judgment based upon non-

exhaustion with two aspects of the decision in mind: first, the Court construes all 

factual disputes in favor of the non-movant prisoner, and second, on that view of the 

record, the State “must show beyond dispute that remedies were available.” 

Hernandez v. Dart, 814 F.3d 836, 840 (7th Cir. 2016).  

If the District Court holds a Pavey hearing on exhaustion of available remedies, 

this Court reviews factual findings about availability for clear error and legal 

conclusions de novo. E.g. Wilborn v. Ealey, 881 F.3d 998, 1004 (7th Cir. 2018). But 

this Court reviews “the threshold question [of] whether a Pavey hearing is required 

at all de novo,” Wagoner v. Lemmon, 778 F.3d 586, 590 (7th Cir. 2015), and where, as 

here, the District Court has failed to hold a Pavey hearing, it receives no deference on 

facts or law. See Wilborn, 881 F.3d at 1004.  
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ARGUMENT 

I. The IDOC did not make a remedy available for Mr. Miles’ issue, and 
the existing record demonstrates that he tried to exhaust anyway.  

This Court should reverse the District Court’s grant of summary judgment and 

reinstate Mr. Miles’ complaint because the existing record demonstrates that there 

are no remedies available for his situation, and because he still tried to exhaust them 

anyway. First, IDOC policy explicitly made his situation “non-grievable,” and as this 

Court has held in the past about that IDOC policy specifically, policies that make 

certain issues non-grievable do not offer an “available” remedy to incarcerated 

persons on those topics. Under such policies, exhaust is impossible before suit. 

Second, despite this, Mr. Miles attempted to exhaust anyway. He engaged in the 

appeals process set out in IDOC policy to dispute discipline and job classifications, 

and, as he attested in the affidavit attached to his complaint, he also tried to file an 

informal grievance but received no response. The District Court ignored that 

allegation entirely, to say nothing of construing it in favor of Mr. Miles as required in 

the summary judgment posture. When properly construing disputes in Mr. Miles’ 

favor, the record shows that he exhausted all the administrative processes actually 

available to him, and none of them could or did provide him with relief. Even if the 

policy offered a remedy, Mr. Miles complied with it—and the District Court erred by 

granting summary judgment. 
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A. Mr. Miles need only have exhausted available remedies, and 
DOC policy explicitly declined to make any remedy available for 
his problem.  

The District Court erred in granting summary judgment because it purported to 

require Mr. Miles to exhaust unavailable remedies. Incarcerated people “must 

exhaust available remedies, but need not exhaust unavailable ones.” Ross v. Blake, 

578 U.S. 632, 642 (2016). When “the relevant administrative procedure lacks 

authority to provide any relief, the inmate has nothing to exhaust.” Id. at 643 (quoting 

Booth v. Churner, 532 U.S. 731, 737-38 (2001)). Cases from this Court, including those 

addressing the same IDOC policy at issue in this case, have held that incarcerated 

people like Mr. Miles do not have an available remedy when procedures make “the 

ordinary prisoner,” Ross, 578 U.S. at 648, believe that the grievance process makes 

no remedy available to them. E.g. Davis v. Mason, 881 F.3d 982, 986 (7th Cir. 2018). 

And in cases discussing that policy, this Court has previously observed that several 

provisions work together to deprive prisoners like Mr. Miles of any available remedy 

for certain types of explicitly excluded issues. 

Incarcerated people need “need not exhaust unavailable” remedies. Ross, 578 U.S. 

at 642. Among other bases for courts to find unavailability of remedies, prison 

procedures may lack authority to provide any relief. Id. at 643; see also Booth, 532 

U.S. at 737-38. Courts make that assessment in reference to the specific “facts on the 

ground,” looking to see if the potential for relief exists. Ross, 578 U.S. at 643. That 

factual inquiry—in this Circuit, conducted at and after a Pavey hearing, see Section 

II, infra—looks at, among other things, whether “standard grievance procedures 

potentially offer relief,” and, “even if [so], were those procedures knowable by an 
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ordinary prisoner in [the grievant’s] situation.” Ross, 578 U.S. at 648. If they are not 

knowable, they provide no remedy, and “[i]n short, if one has no remedy, one has no 

duty to exhaust remedies.” White v. Bukowski, 800 F.3d 392, 395 (7th Cir. 2015). 

This Court has regularly reinstated the lawsuits of incarcerated people that 

district courts had erroneously dismissed for purported failure to exhaust, because 

prison policy rendered remedies unavailable to the ordinary prisoner. This Court has 

previously held that where “the handbook itself shows that [a grievant] did not have 

an administrative remedy available,” the person need not exhaust that unavailable 

remedy. Thomas v. Reese, 787 F.3d 845, 848 (7th Cir. 2015). The handbook may do 

that by instructing, for example, that “grievances may not be filed for issues 

involving” a particular subject. Id. (emphasis in Thomas). An ordinary prisoner would 

understand such a rule to bar him or her from filing a grievance, and prison 

defendants insisting instead that incarcerated people “divine” a meaning contrary to 

the text of the policy amounts to “retroactively amending the handbook,” and prison 

defendants “cannot defeat the suit” on exhaustion grounds as a result. Id. at 848 

(quoting King v. McCarty, 781 F.3d, 889, 896 (7th Cir. 2015) (per curiam)); see also 

Lanaghan v. Koch, 902 F.3d 683, 689 (7th Cir. 2018) (rejecting district court dismissal 

for non-exhaustion because that dismissal “holds Lanaghan responsible for failing to 

follow a procedure of which he was not aware and which was not presented in the 

handbook which described the grievance process.”).  

This Court has even held that the specific IDOC policies at issue in this case 

render remedies unavailable for topics that the policy excludes as non-grievable. Not 

only does the policy exclude topics—like discipline and job classification—from the 
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grievance policy, the IDOC directs staff to “deny grievances that concern a non-

grievable issue” without offering a response. Davis, 881 F.3d at 986 (citing §V(B) of 

IDOC policy); see also 28A, 36A (Grievance Policy). Under the circumstances, staff 

are not “empowered to consider the complaint” and cannot take any “action in 

response to it,” which obviates the need to exhaust. Dole v. Chandler, 438 F.3d 804, 

809 (7th Cir. 2006) (citing and describing Larkin v. Galloway, 266 F.3d 718, 723 (7th 

Cir. 2001)). Although the IDOC argued in Davis that the plaintiff there should have 

known to file anyway, this Court rejected that argument. Especially “in the light most 

favorable to the [non-movant] incarcerated plaintiff,” policies like IDOC’s can amount 

to “mixed or improper instructions” that make remedies unavailable. Davis, 881 F.3d 

at 986. This remains true whether those instructions come from the policy itself or 

from officials who “erroneously inform an inmate that the remedy does not exist,” 

because in either situation an ordinary prisoner would believe that he can obtain no 

relief. Id. 

Other IDOC policies compound this problem and make grievances on “non-

grievable” subjects particularly impossible to exhaust. Davis followed Hill v. Snyder, 

which observed that IDOC policy—in Hill, a prior but substantively similar version 

of the policy at issue in this case—also bars appeals from an initial “refusal to process” 

a grievance submitted on a non-grievable subject. Hill v. Snyder, 817 F.3d 1037, 1040 

(7th Cir. 2016). This Court therefore held that ordinary prisoners need not attempt 

to exhaust those unavailable remedies. Id. To be clear, while that additional bar to 

consideration of a grievance underscores the unavailability, it is not necessary to 

demonstrate it. Even if an appeal of a non-response denial for a non-grievable subject 
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were allowed, it would still not make a remedy “available” if the ultimate result is 

still mandatory denial. See, e.g., Ross, 578 U.S. at 642. “[W]here the relevant 

administrative procedure lacks authority to provide relief or take any action 

whatsoever in response to a complaint,” the process fails to offer an “available 

remedy” required by the PLRA. Booth, 532 U.S. at 736.   

Here, Mr. Miles faced the same circumstance as the plaintiffs in Thomas, Hill, 

and, especially, Davis. As in Thomas and Davis, Mr. Miles attested and explained in 

his exhaustion briefing that IDOC makes job classification issues “non-grievable” for 

prisoners. 18A (Summary Judgment Opposition), 21A (Statement of Facts), 24A 

(Miles Declaration). As in Thomas and Davis, Mr. Miles cited and attached the 

operative IDOC policy that confirms this, listing as “examples of non-grievable 

issues” both “classification actions or decisions, which include loss of a job” and 

“disciplinary actions or decisions.” 28A (Grievance Policy). As in at least Davis, that 

same policy directs staff to return the grievance without a response. 29A (Grievance 

Policy). And as in Hill, the policy allows appeals only from grievance responses, which 

do not issue for non-grievable subjects. 28A, 36A (Grievance Policy). As Thomas, 

Davis, Hill, Lanaghan, and numerous other decisions of this Court have held, Mr. 

Miles need not have divined from text that made his issue non-grievable that he 

should do the opposite, effectively a “retroactive amendment” by IDOC. Thomas, 787 

F.3d at 848. Simply put, Mr. Miles need not have exhausted an unavailable 

administrative process. 
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B. Despite lack of available remedies, Mr. Miles still engaged in 
administrative processes and put the DOC on notice of his issue. 

Because IDOC policy made his issue non-grievable, Mr. Miles followed the 

alternative path set out in IDOC policy to the best of his ability. First, he followed the 

IDOC policy which directs incarcerated people that their remedy for disputing 

disciplinary action is the disciplinary appeals process. Despite Mr. Miles’ substantial 

appeals processes at the prison, the prison could not and did not provide any relief 

for his issue. So, second, as he alleged in his complaint—and could have elaborated 

on at a Pavey hearing, see Section II, infra—he still tried to file an informal grievance 

on the topic of his job loss. The informal grievance received no response—which 

satisfies his exhaustion requirement. Reid v. Balota, 962 F.3d 325, 329 (7th Cir. 2020) 

(citing Dole, 438 F.3d at 809, and emphasizing that “An administrative scheme can 

be ‘unavailable’ to a prisoner when a prison fails to respond to a prisoner's 

grievance”); see also Shifflett v. Korszniak, 934 F.3d 356, 359 (3d Cir. 2019) (holding 

that “a prisoner exhausts his administrative remedies as soon as the prison fails to 

respond” to a grievance); Whitington v. Ortiz, 472 F.3d 804, 808 (10th Cir. 2007) 

(same); Haight v. Thompson, 763 F.3d 554, 561 (6th Cir. 2014) (same). Both of these 

steps would have served to put IDOC on notice of his issue, and more importantly, 

each amounts to exhaustion under this Court’s precedent. 

First, when a prison sets out its grievance policy, prisoners must follow “its specific 

procedures.” King, 781 F.3d at 896. This includes prison procedures that direct a 

prisoner to use something other than the formal grievance process to exhaust. See 

Swisher v. Porter Cnty. Sheriff’s Dep’t, 768 F.3d 553, 555 (7th Cir. 2014) (describing 
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officials directing prisoner to informal resolution instead). When a prisoner is told 

that “his problem [i]s being resolved” through some other process, and officials “don’t 

tell [him] how to invoke” other procedures—especially procedure not clear from the 

grievance policy—he need not file a formal grievance. Id. Here, Mr. Miles followed 

the separate appeals process laid out in the IDOC grievance policy for both prison 

discipline and issues related to job classification, disputing the allegation of theft and 

the negative work evaluation through the appeals process. 6A (Complaint); 12A 

(Miles Affidavit); 28A (Grievance Policy) (“a separate disciplinary appeals process is 

in place for this purpose”). Even while acknowledging that Mr. Miles had been 

correct, and that the discipline and negative evaluation had been pretextual, that 

process nevertheless did not provide a remedy. 12A (Miles Affidavit). 

Second, courts excuse an incarcerated person’s failure to exhaust when he files a 

grievance and receives no response. “A remedy becomes unavailable ‘if prison 

employees do not respond to a properly filed grievance or otherwise use affirmative 

misconduct to prevent a prisoner from exhausting.’” Pyles v. Nwaobasi, 829 F.3d 860, 

864 (7th Cir. 2016) (quoting Dole, 438 F.3d at 809). This Court has repeatedly applied 

that principle to prison cases where parties dispute exhaustion. See, e.g., Pyles, 829 

F.3d at 809; Hernandez, 814 F.3d at 842; Turley v. Rednour, 729 F.3d 645, 650 n.3 

(7th Cir. 2013) (collecting cases). Lack of response that excuses failure to exhaust 

includes not only a failure to respond, but also, in situations where a prisoner engages 

in a process the prison regards as incorrect, officials who “don’t tell you how to invoke 

[the correct] procedure” or otherwise fail to “explain the grievance procedure to” the 

prisoner. Swisher, 768 F.3d at 555. When there has been “a muddle created by the 
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people running the jail,” a prisoner “can’t be blamed for failing to invoke” some other 

procedure the prison asserts as proper in its affirmative defense later. Id.   

Here, Mr. Miles swore in the affidavit attached to his complaint that, in addition 

to having “appealed [the] re-classification” according to policy, he had also “filed an 

informal grievance against Julie Anton to which I received no response.” 12A (Miles 

Affidavit). That lack of response makes sense—IDOC makes his issue non-grievable. 

28A (Grievance Policy). It would be confusing enough if Mr. Miles had only received 

no response to the informal grievance. But Mr. Miles also had numerous interactions 

with several officers during his appeals process and afterward, none of whom 

informed him that he was engaging in the wrong process. Lieutenant Gillespi, 

Captain Tribble, and Major Noatzke all agreed that he had been wrongfully fired, and 

helped reverse some of the effects of the pretextual discipline, but none of them 

informed him that he had engaged in the wrong process or needed to invoke a 

different additional one. 12A (Miles Affidavit). Officer Nunn not only supported Mr. 

Miles’ version of events, but offered to—and did—provide an affidavit to file in the 

District Court, and offered to “testify under oath” in a lawsuit. 14-15A (Nunn 

Affidavit). At no point did Officer Nunn suggest to Mr. Miles that he had engaged in 

the wrong process required to benefit from his offered affidavit or testimony. Mr. 

Miles attempted to file a grievance and received no response; engaged in the process 

called for by IDOC policy to challenge disciplinary actions and work evaluations; and 

spoke to numerous officers, including superior officers familiar with the rules, 

without being informed by any official that he had invoked the wrong process. Under 

the circumstances, any possible failure to exhaust is excused. 
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II. Regardless, the District Court failed to hold the Pavey hearing 
required when the parties in a prison civil rights suit dispute 
exhaustion. 

Although the existing record demonstrates that Mr. Miles’ suit should proceed, 

the District Court committed reversible error even prior to resolving the exhaustion 

question against him. In this Circuit, when exhaustion is disputed, “an evidentiary 

hearing on the availability question [i]s required by Pavey v. Conley.” Ramirez v. 

Young, 906 F.3d 530, 533 (7th Cir. 2018) (citing Pavey v. Conley, 544 F.3d 739 (7th 

Cir. 2008) (“Pavey I”)); see also Roberts v. Neal, 745 F.3d 232, 236 (7th Cir. 2014) (“If 

the defendants want to contest the issue whether the grievance was filed, this will 

require such a hearing in the district court,” referring to Pavey, reversing, and 

remanding to hold one); see also McIntosh v. Wexford Health Sources, 987 F.3d 662, 

663 (7th Cir. 2021) (observing that when “a dispute arises over whether a prisoner 

satisfied [the] exhaustion requirement . . . resolving the question requires holding a 

hearing, finding facts, and making credibility determinations”). Here, the District 

Court declined to order or hold a Pavey hearing, despite a clear factual dispute about 

exhaustion in the papers. If this Court has any doubt about Mr. Miles’ exhaustion, it 

should remand with orders for the District Court to hold a Pavey hearing. Such a 

hearing could elicit evidence about Mr. Miles’ attempts to exhaust, about his 

interactions with prison officials throughout the discipline and job classification 

appeals processes, and about how a reasonable incarcerated plaintiff would 

understand the IDOC policy that made discipline and job classification issues “non-

grievable.”  
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This Court regularly reversed district courts that granted summary judgment 

despite factual disputes about exhaustion even prior to Pavey and its progeny. Before 

Pavey, this Court observed that affirmative exhaustion defenses often calls for “a 

more discriminating analysis” into availability of remedies, particularly where 

availability is “not an either-or proposition” and there “is a middle ground, where, for 

example a prisoner may only be able to file grievances on certain topics.” Kaba, 458 

F.3d at 685. The Kaba Court addressed circumstances similar to those here, in that 

the prison in question allowed grievances on some topics but not others, and allowed 

grievances at some times but not others. Id. at 685-86. But where a question exists 

as to the availability of remedies on a particular topic or at a particular time, a court 

“cannot say that the prison officials met their burden of proving the availability of 

administrative remedies.” Id. at 686. So the Kaba Court reversed and reinstated the 

prisoner’s litigation.  

These reversals happened often enough that this Court established a process for 

district courts to hold pre-discovery evidentiary hearings where the parties dispute 

availability of remedies or other aspects of exhaustion. It is not optional; “the 

sequence to be followed in a case in which exhaustion is contested” starts with “a 

hearing on exhaustion” that “permits whatever discovery relating to exhaustion” the 

district court requires to resolve the question. Pavey I, 544 F.3d at 742. In helping 

resolve disputes about exhaustion, the Pavey hearing serves an “important role” in 

both ensuring jurisdiction and developing a record of a “prisoner’s exhaustion 

evidence.” Wagoner, 778 F.3d at 588, 590 (describing purposes of Pavey hearings). 

The record developed in such hearings is important because it gives this Court the 
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opportunity to conduct appropriate review. See Pavey v. Conley, 663 F.3d 899, 906 

(7th Cir. 2011) (“Pavey II”) (addressing exhaustion with the benefit of evidence 

developed after remand in Pavey I); see also Lanaghan, 902 F.3d at 690 (discussing 

exhaustion in the context of factual findings by the District Court). 

In refining the Pavey precedent over time, the Court has repeatedly emphasized 

the importance of the hearings. For one thing, district courts get more deference when 

they hold one. When, as here, they decline to hold one, this Court reviews de novo 

instead of for clear error any District Court factual findings about exhaustion. 

Wilborn, 881 F.3d at 1004; Hernandez, 814 F.3d at 840. For another, this Court most 

recently clarified that a district court judge cannot reject a magistrate judge’s 

recommended finding “without itself holding a new [Pavey] hearing upon which to 

base its own credibility finding” when exhaustion turns on credibility. McIntosh, 987 

F.3d at 663. And, as noted, this Court’s precedential decisions post-dating Pavey I 

have characterized it as “requiring” such hearings “where exhaustion is contested.” 

E.g., McIntosh, 987 F.3d at 664 (citing and describing the holding of Pavey I); Roberts, 

745 F.3d at 236 (same); Ramirez, 906 F.3d at 533 (same). 

Granting summary judgment without holding a Pavey hearing on disputed facts 

related to availability of remedies, including exhaustion, constitutes reversible error. 

See, e.g., Roberts, 745 F.3d at 236 (reversing and remanding for a Pavey hearing in 

light of dispute about grievance). Such reversals are so unremarkable this Court often 

declines to publish them. E.g., Owens v. Funk, 760 F. App’x 439, *3-4 (7th Cir. 2019) 

(reversing for a Pavey hearing where, because “the district judge did not properly 
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assess, through a live hearing” evidence as to availability of remedies, “the case must 

go back to district court on the issue of exhaustion”).  

The District Court’s failure to hold a Pavey hearing before granting summary 

judgment matters particularly because of how strenuously Mr. Miles and the IDOC 

have disputed exhaustion. Mr. Miles should win as a matter of law based on the clear 

text of the policy. See Section I, supra. But if he does not, summary judgment is still 

precluded because of the factual disputes that prevent the State from carrying its 

burden on exhaustion as an affirmative defense. The complaint, Mr. Miles’ affidavit, 

and his summary judgment opposition highlight “a substantial number of open 

questions that cannot be resolved on the record before [this Court].” Kaba, 458 F.3d 

at 686. First, does IDOC policy making “job classification” and “disciplinary” issues 

“non-grievable” lead an ordinary prisoner to understand that he should file a 

grievance nevertheless? Mr. Miles did not believe so. Second, why did none of the 

many prison officers who participated in his appeal process—Lieutenant Gillespi, 

Captain Tribble, and Major Noatzke—tell Mr. Miles he had engaged in the wrong 

process? Third, why did Officer Nunn offer an affidavit and testimony for a lawsuit, 

if he thought that Mr. Miles’ existing actions did not amount to exhaustion that would 

allow such a suit? Fourth, what happened to Mr. Miles’ informal grievance against 

Ms. Anton? 

Despite the posture, the District Court construed all of those factual disputes 

against Mr. Miles on the way to granting summary judgment. Such construction is 

wrong on the posture, where the court draws all reasonable inferences in the light 

most favorable to the non-moving party. See, e.g., Jenkins v. Yager, 444 F.3d 916, 921 
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(7th Cir. 2006). The District Court declined to make reasonable inferences in Mr. 

Miles’ favor despite the nested burdens for the State to meet—first from the summary 

judgment standard, and second from the “burden of proof [being] on prison officials” 

to prove non-exhaustion as an affirmative defense.1 Kaba, 458 F.3d at 681; see also 

Hernandez, 814 F.3d at 840. And the District Court considered whether the State had 

carried those burdens without the benefit of a Pavey hearing, which not only led the 

District Court to write a short opinion that did not address key facts, but deprived 

this Court of a full record from which it could itself review the issue. That failure 

alone constitutes reversible error, entirely separate from the explicit exclusion of Mr. 

Miles’ issues as appropriate subjects for grievance by the IDOC policy.   
  

 
1 Not only should the District Court have construed such disputes in Mr. Miles’ 

favor because of the summary judgment posture and the State’s affirmative burden 
to prove non-exhaustion, but the District Court seemingly failed to account for Mr. 
Miles’ status as a pro se litigant. “[A]s a pro se litigant, [the plaintiff] is entitled to 
have his complaint be liberally construed.” Kaba, 458 F.3d at 681 (citing Marshall v. 
Knight, 445 F.3d 965, 969 (7th Cir. 2006)).  
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CONCLUSION 

“The PLRA exhaustion requirement does not demand the impossible.” Lanaghan, 

902 F.3d at 688 (quoting Pyles, 829 F.3d at 864). Because there was no available 

remedy to Mr. Miles, the Court should reverse the judgment of the District Court and 

remand for further proceedings. If the Court has any doubt about exhaustion, 

however, it should reverse and remand for a Pavey hearing. 

 

Respectfully submitted, 

 
  

/s/ Jim Davy 
Jim Davy 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

SOUTH BEND DIVISION 
 

PHILLIP L. MILES, 
 
                                    Plaintiff, 
 

 

v. 
 

CAUSE NO. 3:20-CV-246-RLM-MGG 

JULIE ANTON, 
 
                                   Defendant. 

 

 
OPINION AND ORDER 

 Phillip L. Miles, a prisoner without a lawyer, sues “Julie Anton in her personal 

capacity for monetary damages for infringing on the free exercise of his religion and 

retaliating against him in violation of the First Amendment[.]” ECF 8 at 4. In his 

complaint, Mr. Miles alleged that Ms. Anton violated his constitutional rights by 

terminating him from his job in the commissary department because he attended a 

religious service. Ms. Anton moved for summary judgment, arguing that Mr. Miles 

didn’t exhaust his administrative remedies before filing suit. ECF 24. The motion is 

ripe for ruling. 

Summary judgment must be granted when “there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law.” Federal 

Rule of Civil Procedure 56(a). A genuine issue of material fact exists when “the 

evidence is such that a reasonable [factfinder] could [find] for the nonmoving party.” 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). To determine whether a 

genuine issue of material fact exists, the court must construe all facts in the light 
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most favorable to the non-moving party and draw all reasonable inferences in that 

party’s favor. Heft v. Moore, 351 F.3d 278, 282 (7th Cir. 2003). 

 Prisoners can’t bring an action in federal court with respect to prison 

conditions “until such administrative remedies as are available are exhausted.” 42 

U.S.C. § 1997e(a). “[A] suit filed by a prisoner before administrative remedies have 

been exhausted must be dismissed; the district court lacks discretion to resolve the 

claim on the merits, even if the prisoner exhausts intra-prison remedies before 

judgment.” Perez v. Wisconsi0n Dep’t of Corr., 182 F.3d 532, 535 (7th Cir. 1999) 

(emphasis added). “Failure to exhaust is an affirmative defense that a defendant has 

the burden of proving.” King v. McCarty, 781 F.3d 889, 893 (7th Cir. 2015). 

Courts take a “strict compliance approach to exhaustion.” Dole v. Chandler, 

438 F.3d 804, 809 (7th Cir. 2006). “To exhaust remedies, a prisoner must file 

complaints and appeals in the place, and at the time, the prison’s administrative rules 

require.” Pozo v. McCaughtry, 286 F.3d 1022, 1025 (7th Cir. 2002). An inmate need 

only exhaust remedies that are available. Woodford v. Ngo, 548 U.S. 81, 102 (2006). 

 Ms. Anton argues that Mr. Miles didn’t exhaust his administrative remedies 

because he didn’t submit any grievances before filing his complaint. Mr. Miles 

concedes he didn’t submit any grievances, explaining that he didn’t have any 

available remedies because his claim alleges Ms. Anton fired him from his job, which 

is a “non-grievable issue” under the Offender Grievance Process. See ECF 27-3 at 3-

4; ECF 25-2 at 3 (IDOC grievance policy listing as an example of a non-grievable issue 

“[c]lassification actions or decisions, which include loss of a job . . .”). Mr. Miles isn’t 
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proceeding against Ms. Anton on a loss-of-job claim. Rather, he is proceeding against 

Ms. Anton for “infringing on the free exercise of his religion and retaliating against 

him in violation of the First Amendment.” ECF 8 at 4. The grievance policy 

specifically lists as an appropriate issue to grieve “[a]ctions of individual staff,” which 

encompasses Ms. Anton’s alleged actions here. ECF 25-2 at 3. This claim alleges a 

grievable issue under the Offender Grievance Process. See ECF 25-1 at 5; ECF 25-2 

at 3. That the alleged constitutional violation was related to Ms. Anton’s act of 

terminating Mr. Miles from his job didn’t make this claim non-grievable. Because Mr. 

Miles’ claim alleges a grievable issue and it is undisputed that Mr. Miles didn’t 

submit any grievances, Mr. Miles didn’t exhaust his administrative remedies before 

filing suit. The motion for summary judgment must be granted.  

For these reasons, the court GRANTS the motion for summary judgment (ECF 

24). The clerk shall issue judgment accordingly.  

 SO ORDERED on September 1, 2021 

 /s/ Robert L. Miller, Jr.  
JUDGE 
UNITED STATES DISTRICT COURT 
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